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1.  Where, a f t e r  b i d  o p e n i n g ,  agency  d i s c o v e r s  
t h a t  i n v i t a t i o n  c o n t a i n s  c o n f l i c t i n g  
estimates for t a x i  s e r v i c e  c a l l s ,  and 
a p p l i c a t i o n  of t h e  i n v i t a t i o n  order of 
p r e c e d e n c e  c l a u s e  r e s u l t s  i n  p r e c e d e n c e  
b e i n g  g i v e n  t o  e r r o n e o u s  estimate w h i c h  
does n o t  re f lec t  t h e  a g e n c y ' s  ac tua l  
a n t i c i p a t e d  n e e d s ,  t h e  agency  acted 
r e a s o n a b l y  by c a n c e l i n g  t h e  i n v i t a t i o n .  

2 .  C l a i m  fo r  b i d  p r e p a r a t i o n  cos ts  i s  d e n i e a  
w h e r e  c l a i m a n t  h a s  n o t  shown t h a t  t h e  
agency  abused  i t s  d i s c r e t i o n  i n  c a n c e l i n g  
s o l i c i t a t i o n .  

h 6r M S e r v i c e s ,  I n c .  ( M  & .M) , a small b u s i n e s s ,  
protests  t h e  Naval  F a c i l i t i e s  E n g i n e e r i n g  Coinmand (Navy) 
d e c i s i o n  t o  c a n c e l  a f t e r  b i d  o p e n i n g  i n v i t a t i o n  ror b i a s  
(IFB) NO. N62477-83-8-5410, 

We a e n y  t h e  protest .  

The  IFb so l ic i ted  b i d s  fo r  t r a n s p o r t a t i o n  and mainten-  
a n c e  s e r v i c e s  to r  t h e  Naval  Weapons C e n t e r s  a t  W h i t e  Oak,  
h a r y l a n d  and D a h l g r e n ,  V i r g i n i a .  T h e  Navy decided t o  c a n c e l  
t h e  s o l i c i t a t i o n  a f t e r  d i s c o v e r i n g  t h a t  it c o n t a i n e d  
c o n f l i c t i n g  estimates f o r  some t r a n s p o r t a t i o n  s e r v i c e s  ana 
omit ted estimates for  other s e r v i c e s .  For i n s t a n c e ,  t h e  IFb 
s c h e d u l e  of d e d u c t i o n s  ( s c h e a u l e )  es t imates  a t o t a l  of 6,050 
a n n u a l  t a x i  s e r v i c e  c a l l s  fo r  t h e  two s i tes  w h i l e  t h e  
" g e n e r a l  r e q u i r e m e n t s "  s e c t i o n  of t h e  IFB estimates 6,050 
month ly  c a l l s .  A d a i t i o n a l l y ,  t h e  " g e n e r a l  r e q u i r e m e n t s "  
s e c t i o n  i n d i c a t e s  t h a t  o n - s i t e  f r e i g h t  t a x i  and tow t r u c k  
s e r v i c e s  are  c o n t e m p l a t e a ;  however ,  tine s c h e a u l e  f a i l s  t o  
i n c l u d e  estimates for these s e r v i c e s .  
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M & M, t h e  low b i d d e r ,  a r g u e s  t h a t  a n y  c o n f l i c t  i n  
s o l i c i t a t i o n  p r o v i s i o n s  s h o u l d  h a v e  b e e n  r e s o l v e d  by 
a p p l i c a t i o n  o f  t h e  IFb  order of p r e c e d e n c e  c lause w h i c h  
g i v e s  t h e  s c h e d u l e  p r e c e d e n c e  o v e r  a l l  o ther  s o l i c i t a t i o n  
p r o v i s i o n s ,  h 6 PI t h u s  a r g u e s  t h a t  award s h o u l a  h a v e  b e e n  
made to  t h a t  f i r m  on  t h e  b a s i s  o f  t h e  estimates c o n t a i n e d  i n  
t h e  s cnedu le  a n a  t h a t  c a n c e l l a t i o n  o f  t h e  s o l i c i t a t i o n  was 
improper. 

S u b s e c t i o n  ( a ) ( l )  o f  Federal A c q u i s i t i o n  Regula t ion  
(EAR) S 14.404-1 ,  48  C.F.R. S 1 4 . 4 0 4 - 1 ( a ) ( 1 )  ( 1 9 8 4 ) ,  
p r o v i d e s  t h a t  a f t e r  b i a s  h a v e  b e e n  opened award m u s t  b e  made 
to  t h e  l o w  r e s p o n s i v e ,  r e s p o n s i b l e  b i d d e r ,  " u n l e s s  there  is 
a c o m p e l l i n g  reason t o  re ject  a l l  b i d s  and c a n c e l  t h e  
i n v i t a t i o n . "  S u b s e c t i o n  ( c ) ( l )  f u r t h e r  s ta tes  t h a t  
i n v i t a t i o n s  for  b i d s  may be c a n c e l e d  a f t e r  o p e n i n g  b u t  p r i o r  
to  awara when s u c h  a c t i o n  is c o n s i s t e n t  w i t h  ( a ) ( l )  a b o v e ,  
a n d  t h e  c o n t r a c t i n g  o f f i c e r  a e t e r m i n e s  i n  w r i t i n g  t h a t  
i n a d e q u a t e  o r  a m b i g u o u s  s p e c i f i c a t i o n s  were c i t e d  i n  t h e  
i n v  i t  a t  i o n .  

Here, t h e  Navy canceled t h e  IFU a f t e r  d e t e r m i n i n g  t h a t  
t n e  i n c l u s i o n  of d i f f e r e n t  esti.i%ates f o r  t h e  same work 
created a m b i g u i t i e s .  M 6 M a r g u e s  t h a t  t h e  c a n c e l l a t i o n  was 
improper because t h e  I F B  oraer of precedence c l a u s e  r e s o l v e s  
a n y  c o n f l i c t s  by g i v i n g  p r e c e d e n c e  t o  t h e  estimates 
c o n t a i n e a  L R  t h e  s c h e d u l e .  However ,  t h e  Navy p o i n t s  Out 
t h a t  t h e  estimates c o n t a i n e d  i n  t h e  s c h e d u l e  do not r e f l ec t  
t h e  a g e n c y ' s  a c t u a l  a n t i c i p a t e a  n e e a s .  For i n s t a n c e ,  while 
a p p l i c a t i o n  o f  t h e  order of p r e c e d e n c e  c l a u s e  r e s u l t s  i n  
p r e c e d e n c e  Deing  g i v e n  t o  t h e  s c t i e a u l e  estilnate u 5  i i t0 .5b 
a n n u a l  t a x i  s e r v i c e  c a l l s ,  t h e  nuinber o f  t a x i  service c a l l s  
a c t u a l l y  a n t i c i p a t e d  f o r  t h i s  p r o c u r e m e n t  is 6 , 0 5 0  m o n t h l y  
o r  7 2 , 6 0 0  a n n u a l  c a l l s .  Thus, i f  t h e  order of p r e c e d e n c e  
c l a u s e  is a p p l i e d  t o  resolve the ambiguity, an erroneous 
estimate is c o n t r o l l i n g .  I n  this regard, t h e  Navy p o i n t s  
o u t  ( a n d  the p r o t e s t e r  does n o t  d i s p u t e )  t h a t  t h e  f i r in ' s  bid  
m e r e l y  a c c o u n t s  f o r  6 , 0 5 0  a n n u a l  t a x i  s e r v i c e  c a l l s  w h i c h  
would n o t  meet t h e  a g e n c y ' s  a n t i c i p a t e d  n e e d s .  A d d i t i o n -  
a l l y ,  s i n c e  t h e  s c h e d u l e  omitted estimates f o r  on-s i te  
f r e i g h t  t a x i  a n d  tow t r u c k  s e r v i c e s ,  award based o n  t h e  
s c h e d u l e  estimates would  n o t  a c c o u n t  f o r  t hese  s e r v i c e s .  
Under  s u c h  c i r c u m s t a n c e s ,  where award o n  t h e  bas i s  of t h e  
s c h e d u l e  estimates would  n o t  r e su l t  i n  t h e  N a v y ' s  m e e t i n g  
i t s  a n t i c i p a t e d  n e e d s ,  t h e  h a v y  acted r e a s o n a b l y  by n o t  
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invoking the order of precedence clause and canceling the 
solicitation. Central Mechanical, Inc., B-206030,  supra; - cf, Bristol Electronics, Inc., B-191444,  Aug. 4 ,  1 9 7 8 ,  78-2 
C.P.D. 11 8 8 .  

M & M also argues that it is entitled to bid prepara- 
tion costs because of the Navy's alleged bad faith or 
negligence in failing to recognize the defects in the 
solicitation and to promptly cancel the solicitation. M & M 
points out that after the Navy determined M & M nonresponsi- 
ble, it referred the issue of M & M ' s  responsibility to the 
Small Business Administration (SBA) for possible issuance of 
a Certificate of Competency (COC). During the COC 
proceeding, M & M advised the Navy of its belief that the 
I F B  contained conflicting estimates. The Navy responaea 
that it would request M & M to identify the specific 
conflicts, but a CuC was issued prior to the Navy's written 
request for M f M to identify specific solicitation. 
defects. It is clear frora the record that after Pt & kl 
identified the probl+-s d i t h  the solicitation, the Navy 
disagreed with b1 & - 5  solicitation was defective 
and, based on this initial view, the COC proceeding and 
appeals continued. The Navy now concedes that its position 
was incorrect. 

A prerequisite to entitlement to bid preparation costs 
as a result of cancellation of a solicitation is a showing 
that the government acted arbitrarily or capriciously with 
respect to the claimant's Did or proposal. Chrysler Corp., 
B-206943 ,  Sept. 2 4 ,  1 5 8 2 ,  82-2  C.P.D. 11 2 7 1 .  Here, we have 
concluded that cancellation constituted a reasonable 
exercise of discretion by the JSavy. Further, a lack of 
diligence on the part of the Navy in recognizing the defects 
even after the protester's assertions to the Navy that a 
problem existea, in our view, does not rise to the level of 
arbitrary or capricious action which gives rise to the 
recovery of bid preparation costs. Chrysler Corp., 
B-206943 ,  supra. 

We deny the protest ana claim for bid preparation 
costs. 

Jyhr Harry k?-- R. Van C eve 
I General Counsel 




